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BeforeSTEELE, Chief JusticeJACOBS andRIDGELY, Justices
ORDER

This 9" day of September 2013, upon consideration of thesbof the parties
and the record below, it appears to the Court that:

(1) The defendant-appellant, Sirwill Lazarus, dilan appeal from the
Superior Court’s January 10, 2013 violation of @tin (“VOP”) sentencing order.
We find no merit to the appeal. Accordingly, wérat.

(2) The record before us reflects that, in Octdtf¥)5, Lazarus was indicted
on charges of Robbery in the First Degree, Assauhe First Degree, Possession of
a Deadly Weapon During the Commission of a Feldtgssession With Intent to
Deliver Cocaine, Possession of Cocaine Within 3@6tfef a Church, Assault in the
Third Degree, Criminal Mischief and Resisting Atredn January 2006, Lazarus

pleaded guilty to Robbery in the First Degree, A#isan the Second Degree and



Possession of Cocaine Within 300 Feet of a Churthe remainder of the charges
were dismissed. Lazarus was sentenced on the moldosviction to 3 years
incarceration at Level V. On the assault convittibe was sentenced to 5 years at
Level V, to be suspended for decreasing levels wdessision. On the drug
possession conviction, he was sentenced to 2 geaesvel V, to be suspended for 18
months at Level Ill probation.

(3) On February 19, 2009, following a hearing, &ras was found to have
committed a VOP. He was sentenced to 5 years\al\g to be suspended for 18
months at Level Ill on the assault conviction. Bwgperior Court discharged Lazarus
as unimproved on the drug possession conviction.A@gust 27, 2009, Lazarus was
found to have committed a second VOP. He was seeatkto 5 years at Level V, to
be suspended after 60 days for probation.

(4) Lazarus was found not to have committed a V&Fhis third VOP
hearing on June 10, 2010. At that time, the Sope&Ziourt re-sentenced him to 3
years at Level V, to be suspended for 3 years atlLe restitution only. On August
30, 2012, Lazarus was found to have committed andf®P. He was sentenced to 3
years at Level V, to be suspended for 6 monthseaelLIV Work Release, to be
followed by 1 year at Level Ill probation. On Jany 10, 2013, Lazarus was found
to have committed yet another VOP while housed hat tevel IV Plummer
Community Corrections Center and sentenced himyea2s and 6 months at Level

V, to be suspended after 18 months for Level | atiom. This appeal followed.
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(5) In this appeal, Lazarus asserts several cldainad may fairly be
summarized as follows: a) the administrative wardar the VOP was factually
inaccurate; b) tobacco-related violations are ugubbndled without charging
offenders with a VOP; and c) the Superior Courgpiavho presided over the VOP
hearing had a closed mind.

(6) Lazarus’s first claim is that the adminigtratwarrant for the VOP was
factually inaccurate. The record before us redletherwise. The warrant adequately
placed Lazarus on notice that he had been caugikisga cigarette off-limits with
2 other offenders at the Plummer Center, which Yeabidden. Moreover, the
warrant notes that, when given an order from amcaffnot to move, Lazarus
attempted to throw the cigarette into a bathroceti. s\While Lazarus asserts that he
was not the one with the cigarettes, the transofiphe VOP hearing reflects that he
admitted that he was smoking. We, therefore, emteckhat Lazarus’s first claim is
without merit.

(7) Lazarus’s second claim is that he should rasehbeen charged with a
VOP because “technical” violations are usually Haddby the Department of
Correction (“DOC”). He cites to Del. Code Ann. titl, 84334(d) in support of his
argument. While that statute gives DOC the autydo resolve technical violations
administratively, it does not require the DOC tosio Moreover, once a defendant

commits a VOP, the Superior Court has the authéoityequire him to serve the full



amount of Level V time remaining on his originahmcel. Lazarus does not claim,
nor is there record support for a claim, that thpeSior Court sentenced him to Level
V time in excess of that remaining on his origihalvel V sentence. As such, we
conclude that Lazarus’s second claim is withoutitner

(8) Lazarus’s third claim is that the Superior @oudge had a “closed
mind” when he presided over the VOP hearing. Aggidmposes sentence with a
“closed mind” when the sentence is based upon &opoeived bias without
consideration of the nature of the offense or tharacter of the defendant.The
transcript of the VOP hearing does not reflect thatSuperior Court judge sentenced
Lazarus with a “closed mind.” The judge statedt thazarus had violated his
probation on several different occasions and tbgthis conduct, Lazarus was
sending a message that he wanted to serve himsent&he statement by the judge
was no more than an accurate reflection of Lazarastions. As such, we find no
evidence of impropriety on the part of the judgel aonclude that Lazarus’s third
claim is, likewise, without merit.

NOW, THEREFORE, IT IS ORDERED that the judgmenttioé Superior
Court is AFFIRMED.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice

! pavulak v. Sate, 880 A.2d 1044, 1045-46 (Del. 2005) (citing Debd@ Ann. tit. 11, §4334(c)).
% Cruzv. Sate, 990 A.2d 409, 416 (Del. 2010).
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